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seek to maintain, over the term of the
investment, the dollar value that is
equal to the amount invested in the
product by the individual retirement
plan;

(iii) The investment product selected
for the rolled-over funds shall be of-
fered by a state or federally regulated
financial institution, which shall be: A
bank or savings association, the depos-
its of which are insured by the Federal
Deposit Insurance Corporation; a credit
union, the member accounts of which
are insured within the meaning of sec-
tion 101(7) of the Federal Credit Union
Act; an insurance company, the prod-
ucts of which are protected by State
guaranty associations; or an invest-
ment company registered under the In-
vestment Company Act of 1940;

(iv) All fees and expenses attendant
to an individual retirement plan, in-
cluding investments of such plan, (e.g.,
establishment charges, maintenance
fees, investment expenses, termination
costs and surrender charges) shall not
exceed the fees and expenses charged
by the individual retirement plan pro-
vider for comparable individual retire-
ment plans established for reasons
other than the receipt of a rollover dis-
tribution subject to the provisions of
section 401(a)(31)(B) of the Code; and

(v) The participant on whose behalf
the fiduciary makes an automatic roll-
over shall have the right to enforce the
terms of the contractual agreement es-
tablishing the individual retirement
plan, with regard to his or her rolled-
over funds, against the individual re-
tirement plan provider.

(4) Participants have been furnished
a summary plan description, or a sum-
mary of material modifications, that
describes the plan’s automatic rollover
provisions effectuating the require-
ments of section 401(a)(31)(B) of the
Code, including an explanation that
the mandatory distribution will be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return and 1li-
quidity, a statement indicating how
fees and expenses attendant to the in-
dividual retirement plan will be allo-
cated (i.e., the extent to which ex-
penses will be borne by the account
holder alone or shared with the distrib-
uting plan or plan sponsor), and the
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name, address and phone number of a
plan contact (to the extent not other-
wise provided in the summary plan de-
scription or summary of material
modifications) for further information
concerning the plan’s automatic roll-
over provisions, the individual retire-
ment plan provider and the fees and ex-
penses attendant to the individual re-
tirement plan; and

(5) Both the fiduciary’s selection of
an individual retirement plan and the
investment of funds would not result in
a prohibited transaction under section
406 of the Act, unless such actions are
exempted from the prohibited trans-
action provisions by a prohibited trans-
action exemption issued pursuant to
section 408(a) of the Act.

(d) Mandatory distributions of 31,000 or
less. A fiduciary shall qualify for the
protection afforded by the safe harbor
described in paragraph (b) of this sec-
tion with respect to a mandatory dis-
tribution of one thousand dollars
($1,000) or less described in section
411(a)(11) of the Code, provided there is
no affirmative distribution election by
the participant and the fiduciary
makes a rollover distribution of such
amount into an individual retirement
plan on behalf of such participant in
accordance with the conditions de-
scribed in paragraph (c) of this section,
without regard to the fact that such
rollover is not described in section
401(a)(31)(B) of the Code.

(e) Effective date. This section shall be
effective and shall apply to any roll-
over of a mandatory distribution made
on or after March 28, 2005.

[69 FR 58028, Sept. 28, 2004]

§2550.404a-3 Safe harbor for distribu-
tions from terminated individual
account plans.

(a) General. (1) This section provides
a safe harbor under which a fiduciary
(including a qualified termination ad-
ministrator, within the meaning of
§2578.1(g) of this chapter) of a termi-
nated individual account plan, as de-
scribed in paragraph (a)(2) of this sec-
tion, will be deemed to have satisfied
its duties under section 404(a) of the
Employee Retirement Income Security
Act of 1974, as amended (the Act)), 29
U.S.C. 1001 et seq., in connection with a
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distribution described in paragraph (b)
of this section.

(2) This section shall apply to an in-
dividual account plan only if—

(i) In the case of an individual ac-
count plan that is an abandoned plan
within the meaning of §2578.1 of this
chapter, such plan was intended to be
maintained as a tax-qualified plan in
accordance with the requirements of
section 401(a), 403(a), or 403(b) of the In-
ternal Revenue Code of 1986 (Code); or

(ii) In the case of any other indi-
vidual account plan, such plan is main-
tained in accordance with the require-
ments of section 401(a), 403(a), or 403 (b)
of the Code at the time of the distribu-
tion.

(3) The standards set forth in this
section apply solely for purposes of de-
termining whether a fiduciary meets
the requirements of this safe harbor.
Such standards are not intended to be
the exclusive means by which a fidu-
ciary might satisfy his or her respon-
sibilities under the Act with respect to
making distributions described in this
section.

(b) Distributions. This section shall
apply to a distribution from a termi-
nated individual account plan if, in
connection with such distribution:

(1) The participant or beneficiary, on
whose behalf the distribution will be
made, was furnished notice in accord-
ance with paragraph (e) of this section
or, in the case of an abandoned plan,
§2578.1(d)(2)(vi) of this chapter, and

(2) The participant or beneficiary
failed to elect a form of distribution
within 30 days of the furnishing of the
notice described paragraph (b)(1) of
this section.

(¢c) Safe harbor. A fiduciary that
meets the conditions of paragraph (d)
of this section shall, with respect to a
distribution described in paragraph (b)
of this section, be deemed to have sat-
isfied its duties under section 404(a) of
the Act with respect to the distribu-
tion of benefits, selection of a trans-
feree entity described in paragraph
(d)(@)({E) through (iii) of this section,
and the investment of funds in connec-
tion with the distribution.

(d) Conditions. A fiduciary shall qual-
ify for the safe harbor described in
paragraph (c) of this section if:
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(1) The distribution described in
paragraph (b) of this section is made—

(i) To an individual retirement plan
within the meaning of section
7701(a)(37) of the Code;

(ii) In the case of a distribution on
behalf of a designated beneficiary (as
defined by section 401(a)(9)(E) of the
Code) who is not the surviving spouse
of the deceased participant, to an in-
herited individual retirement plan
(within the meaning of section
402(c)(11) of the Code) established to re-
ceive the distribution on behalf of the
nonspouse beneficiary; or

(iii) In the case of a distribution by a
qualified termination administrator
with respect to which the amount to be
distributed is $1000 or less and that
amount is less than the minimum
amount required to be invested in an
individual retirement plan product of-
fered by the qualified termination ad-
ministrator to the public at the time of
the distribution, to:

(A) An interest-bearing federally in-
sured bank or savings association ac-
count in the name of the participant or
beneficiary,

(B) The unclaimed property fund of
the State in which the participant’s or
beneficiary’s last known address is lo-
cated, or

(C) An individual retirement plan
(described in paragraph (d)(1)(i) or
(d)(1)(di) of this section) offered by a fi-
nancial institution other than the
qualified termination administrator to
the public at the time of the distribu-
tion.

(2) Except with respect to distribu-
tions to State unclaimed property
funds (described in paragraph
(d)(Q)(Eii)(B) of this section), the fidu-
ciary enters into a written agreement
with the transferee entity which pro-
vides:

(i) The distributed funds shall be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return, wheth-
er or not such return is guaranteed,
consistent with liquidity (except that
distributions under paragraph
(d)(1)(iii)(A) of this section to a bank or
savings account are not required to be
invested in such a product);
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(ii) For purposes of paragraph (d)(2)(i)
of this section, the investment product
shall—

(A) Seek to maintain, over the term
of the investment, the dollar value
that is equal to the amount invested in
the product by the individual retire-
ment plan (described in paragraph
(d)(@)(E) or (d)(1)(ii) of this section), and

(B) Be offered by a State or federally
regulated financial institution, which
shall be: a bank or savings association,
the deposits of which are insured by
the Federal Deposit Insurance Corpora-
tion; a credit union, the member ac-
counts of which are insured within the
meaning of section 101(7) of the Federal
Credit Union Act; an insurance com-
pany, the products of which are pro-
tected by State guaranty associations;
or an investment company registered
under the Investment Company Act of
1940;

(iii) All fees and expenses attendant
to the transferee plan (described in
paragraph (d)(1)(i) or (d)(1)(ii) of this
section) or account (described in para-
graph (d)(1)(iii)(A) of this section), in-
cluding investments of such plan, (e.g.,
establishment charges, maintenance
fees, investment expenses, termination
costs and surrender charges), shall not
exceed the fees and expenses charged
by the provider of the plan or account
for comparable plans or accounts es-
tablished for reasons other than the re-
ceipt of a distribution under this sec-
tion; and

(iv) The participant or beneficiary on
whose behalf the fiduciary makes a dis-
tribution shall have the right to en-
force the terms of the contractual
agreement establishing the plan (de-
scribed in paragraph (d)(1)(i) or
(d)(1)(i) of this section) or account (de-
scribed in paragraph (d)(1)(iii)(A) of
this section), with regard to his or her
transferred account balance, against
the plan or account provider.

(3) Both the fiduciary’s selection of a
transferee plan (described in paragraph
(d)(1)@) or (d)(1)(ii) of this section) or
account (described in paragraph
(d)(1)(iii)(A) of this section) and the in-
vestment of funds would not result in a
prohibited transaction under section
406 of the Act, unless such actions are
exempted from the prohibited trans-
action provisions by a prohibited trans-
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action exemption issued pursuant to
section 408(a) of the Act.

(e) Notice to participants and bene-
ficiaries—(1) Content. BEach participant
or beneficiary of the plan shall be fur-
nished a notice written in a manner
calculated to be understood by the av-
erage plan participant and containing
the following:

(i) The name of the plan;

(ii) A statement of the account bal-
ance, the date on which the amount
was calculated, and, if relevant, an in-
dication that the amount to be distrib-
uted may be more or less than the
amount stated in the notice, depending
on investment gains or losses and the
administrative cost of terminating the
plan and distributing benefits;

(iii) A description of the distribution
options available under the plan and a
request that the participant or bene-
ficiary elect a form of distribution and
inform the plan administrator (or
other fiduciary) identified in paragraph
(e)(1)(vii) of this section of that elec-
tion;

(iv) A statement explaining that, if a
participant or Dbeneficiary fails to
make an election within 30 days from
receipt of the notice, the plan will dis-
tribute the account balance of the par-
ticipant or beneficiary to an individual
retirement plan (i.e., individual retire-
ment account or annuity described in
paragraph (d)(1)(i) or (d)(1)(ii) of this
section) and the account balance will
be invested in an investment product
designed to preserve principal and pro-
vide a reasonable rate of return and 1li-
quidity;

(v) A statement explaining what fees,
if any, will be paid from the partici-
pant or beneficiary’s individual retire-
ment plan (described in paragraph
(d)(1)@) or (d)(1)(ii) of this section), if
such information is known at the time
of the furnishing of this notice;

(vi) The name, address and phone
number of the individual retirement
plan (described in paragraph (d)(1)(i) or
(d)(1)({di) of this section) provider, if
such information is known at the time
of the furnishing of this notice; and

(vii) The name, address, and tele-
phone number of the plan adminis-
trator (or other fiduciary) from whom
a participant or beneficiary may obtain
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additional information concerning the
termination.

(2) Manner of furnishing notice. (i) For
purposes of paragraph (e)(1) of this sec-
tion, a notice shall be furnished to each
participant or beneficiary in accord-
ance with the requirements of
§2520.104b-1(b)(1) of this chapter to the
last known address of the participant
or beneficiary; and

(ii) In the case of a notice that is re-
turned to the plan as undeliverable, the
plan fiduciary shall, consistent with its
duties under section 404(a)(1) of ERISA,
take steps to locate the participant or
beneficiary and provide notice prior to
making the distribution. If, after such

§2550.4040-3

steps, the fiduciary is unsuccessful in
locating and furnishing notice to a par-
ticipant or beneficiary, the participant
or beneficiary shall be deemed to have
been furnished the notice and to have
failed to make an election within 30
days for purposes of paragraph (b)(2) of
this section.

(f) Model notice. The appendix to this
section contains a model notice that
may be used to discharge the notifica-
tion requirements under this section.
Use of the model notice is not manda-
tory. However, use of an appropriately
completed model notice will be deemed
to satisfy the requirements of para-
graph (e)(1) of this section.
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APPENDIX TO § 2550.404a-3

NOTICE OF PLAN TERMINATION
[Date of notice]

[Name and last known address of plan participant or beneficiary)
Re: [Name of plan]
Dear [ Name of plan participant or beneficiary):

This notice is to inform you that [name of the plan] (the Plan) has been terminated and
we are in the process of winding it up.

We have determined that you have an interest in the Plan, either as a plan participant or
beneficiary. Your account balance in the Plan on [date] is/was [account balance]. We
will be distributing this money as permitted under the terms of the Plan and federal
regulations. {Ifapplicable, insert the following sentence: The actual amount of your
distribution may be more or less than the amount stated in this notice depending on
investment gains or losses and the administrative cost of terminating your plan and
distributing your benefits. }

Your distribution options under the Plan are {add a description of the Plan’s distribution
options}. It is very important that you elect one of these forms of distribution and inform
us of your election. The process for informing us of this election is {enter a description
of the Plan’s election process}.

If you do not make an election within 30 days from your receipt of this notice, your
account balance will be transferred directly to an individual retirement plan (inherited
individual retirement plan in the case of a nonspouse beneficiary). {If the name of the
provider of the individual retirement plan is known, include the following sentence: The
name of the provider of the individual retirement plan is [name, address and phone
number of the individual retirement plan provider].} Pursuant to federal law, your
money in the individual retirement plan would then be invested in an investment product
designed to preserve principal and provide a reasonable rate of return and liquidity. {If’
fee information is known, include the following sentence: Should your money be
transferred into an individual retirement plan, [name of the financial institution] charges
the following fees for its services: {add a statement of fees, if any, that will be paid from
the participant or beneficiary’s individual retirement plan}.}

For more information about the termination, your account balance, or distribution
options, please contact [name, address, and telephone number of the plan administrator

or other appropriate contact person].

Sincerely,
[Name of plan administrator or appropriate designee]
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[71 FR 20850, Apr. 21, 2006; 71 FR 29219, May
19, 2006; 72 FR 7520, Feb. 15, 2007; 73 FR 58463,
Oct. 7, 2008]

§2550.404a-4 Selection of annuity pro-
viders—safe harbor for individual
account plans.

(a) Scope. (1) This section establishes
a safe harbor for satisfying the fidu-
ciary duties under section 404(a)(1)(B)
of the Employee Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C.
1104-1114, in selecting an annuity pro-
vider and contract for benefit distribu-
tions from an individual account plan.
For guidance concerning the selection
of an annuity provider for defined ben-
efit plans see 29 CFR 2509.95-1.

(2) This section sets forth an optional
means for satisfying the fiduciary re-
sponsibilities under section 404(a)(1)(B)
of ERISA with respect to the selection
of an annuity provider or contract for
benefit distributions. This section does
not establish minimum requirements
or the exclusive means for satisfying
these responsibilities.

(b) Safe harbor. The selection of an
annuity provider for benefit distribu-
tions from an individual account plan
satisfies the requirements of section
404(a)(1)(B) of ERISA if the fiduciary:

(1) Engages in an objective, thorough
and analytical search for the purpose
of identifying and selecting providers
from which to purchase annuities;

(2) Appropriately considers informa-
tion sufficient to assess the ability of
the annuity provider to make all fu-
ture payments under the annuity con-
tract;

(3) Appropriately considers the cost
(including fees and commissions) of the
annuity contract in relation to the
benefits and administrative services to
be provided under such contract;

(4) Appropriately concludes that, at
the time of the selection, the annuity
provider is financially able to make all
future payments under the annuity
contract and the cost of the annuity
contract is reasonable in relation to
the benefits and services to be provided
under the contract; and

(5) If necessary, consults with an ap-
propriate expert or experts for purposes
of compliance with the provisions of
this paragraph (b).

§2550.404b-1

(c) Time of selection. For purposes of
paragraph (b) of this section, the ‘“‘time
of selection’ may be either:

(1) The time that the annuity pro-
vider and contract are selected for dis-
tribution of benefits to a specific par-
ticipant or beneficiary; or

(2) The time that the annuity pro-
vider is selected to provide annuity
contracts at future dates to partici-
pants or beneficiaries, provided that
the selecting fiduciary periodically re-
views the continuing appropriateness
of the conclusion described in para-
graph (b)(4) of this section, taking into
account the factors described in para-
graphs (b)(2), (3) and (b) of this section.
For purposes of this paragraph (c)(2), a
fiduciary is not required to review the
appropriateness of this conclusion with
respect to any annuity contract pur-
chased for any specific participant or
beneficiary.

[73 FR 58449, Oct. 7, 2008]

§2550.404b-1 Maintenance of the indi-
cia of ownership of plan assets out-
side the jurisdiction of the district
courts of the United States.

(a) No fiduciary may maintain the in-
dicia of ownership of any assets of a
plan outside the jurisdiction of the dis-
trict courts of the United States, un-
less:

(1) Such assets are:

(i) Securities issued by a person, as
defined in section 3(9) of the Employee
Retirement Income Security Act of
1974 (Act) (other than an individual),
which is not organized under the laws
of the United States or a State and
does not have its principal place of
business within the United States;

(ii) Securities issued by a govern-
ment other than the government of the
United States or of a State, or any po-
litical subdivision, agency or instru-
mentality of such a government;

(iii) Securities issued by a person, as
defined in section 3(9) of the Act (other
than an individual), the principal trad-
ing market for which securities is out-
side the jurisdiction of the district
courts of the United States; or

(iv) Currency issued by a government
other than the government of the
United States if such currency is main-
tained outside the jurisdiction of the
district courts of the United States
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